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QUESTIONS PRESENTED 


Where a piece of toweling (one third of a whole towel) first 
seen in the open view of a policeman in the course of proper 
and compelling investigation without any trespass, was intro- 
duced in evidence at this trial for robbery and felony-murder, 
but was significant only to the felony-murder charge, and the 
trial court, as trier-of-fact in this third trial (consisting of evi- 
dence “identical” with that introduced in two prior mistrials} 
acquitted of murder because the evidence did not demonstrate 
beyond a reasonable doubt the presence of appellants at the 
scene of the murder, and found guilt on the separate felony 
count on the basis of appellants’ active planning of the robbery; 
in the opinion of the appellee the following questions are pre- 
sented: 

1, Was denial of the motion to suppress the piece of toweling 
prejudicial error? 

2. Did the two mistrials, for failure to agree and inability 
of one juror to continue deliberations, plus appellants’ com- 
plaints of repetitious insufficiency of the evidence, constitute 
double and triple jeopardy? 

3.. Does the evidence of appellants’ active planning and par- 
ticipation in preliminary execution of the robbery support the 
verdict, under the aider and abettor statutes, of guilty as to 
the robbery count of the indictment? 

4. May a verdict of guilty as to the robbery count of an 
indictment coexist with a verdict of not guilty as to felony- 
murder charged in another count of the same indictment; or, 
must the verdict on the robbery count be set aside solely be- 
cause of the acquittal on the murder count? 
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wD Suppression of the Pisce of Toweling was Properly Denied. 
II. Guilt of Robbery Under the Aider and Abettor Statutes is 


IIT. Acquittal on the Felony-Murder Count of the Indictment 
Does Not Require Reversal of the Conviction on the Rob- 
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DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT?T OF THE CASE 


On September 24, 1956 there was filed in the District Court 
a three-count indictment charging that on or about August 13, 
1956 Lindsey McDaniel, Thomas Williams and Jackie J. 
Floyd? jointly murdered Roscoe W. Harris with premeditated 
malice (count one), in the course of a felony of robbery (eount 
two), and, did rob the said Harris (count three) (J. A. 1-2). 
Defendant Floyd was mentally incompetent to stand trial, and 


*Floyd is sometimes referred to in the record by the name of “Tony 
Reno” (J. A. 144). 


(1) 
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severance was granted him (J. A. 9; R. 6-8). The charge of | 
premeditated murder (count one) was dismissed as to both 
appellants (J.A.11). The first trial which began on April 29, 
1957, resulted in a mistrial on May 10th by reason of the in- 
ability of the jury to agree upon a verdict (J. A. 8). The 
retrial which began on June 17th resulted in a second mistrial 
on June 2ist because one juror became unable to continue with 
the deliberations (J. A. 9). Chief Judge Laws presided in 
both the first and second trials. This appeal arises from the 
third trial which began on September 9, 1957 with the court 
(Holtzoff, J.) as trier of fact—by request of appellants and 
with the consent of all parties (R. 4-5, 8-12).2 The court 
found that each appellant participated in planning the con- 
sumated robbery and was guilty of robbery as aider 
and abettor, pursuant the charge in count three. As to count 
two, the court doubted that the evidence showed appellants’ 
participation in the actual commission of the robbery; found 
the evidence to be limited to participation in the planning; 
and, entered a not-guilty verdict as to the felony-murder (J. A. 
213-219; R. 466). , 

Jeopardy 


In the interim between the first and second trials at the time 
when the retrial before Chief Judge Laws of the District Court 
was scheduled for a day certain, appellants sought in this 
Court of Appeals s writ of prohibition to enjoin the retrial. 
They alleged that during the court of the first trial they be- 
eame entitled, as matter of law, to a judgment of acquittal by 
reason of the insufficiency of the evidence of guilt. This Court 
denied the petition for writ of prohibition (Appeal No. 13924). 
Thereafter, before Chief Judge Laws, they filed a “Plea of 
Double Jeopardy”, which was denied (J. A.9). Finally, prior 
to the third trial, appellants filed a “Motion to Enter Plea of 
Triple Jeopardy”, which Judge Holtzoff denied (J. A. 10). 


?'The proceedings in the first and second trials have not been included in 
the record of these consolidated appeals. 

*Mfir. James J. Laughlin, Esq., and Mr. Albert J. Ahern, Jr., Esq., jointly 
represent both appellants in these appeals. In the three trials, these 
eounsel represented only the defendant, McDaniel. Defendant Williams 
was represented in the three trials by Mr. T. Emmett McKenzie, Esq. 
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The evidence in the third trial (which is under review in this 
appeal) is “zdentical’” with the evidence received in each of the 
two prior trials (Appellants’ Brief, p. 15; emphasis added). 


The Trial 


The deceased, Roscoe W. Harris, was a real estate broker, 
with a three-room office on the second floor of a building at 
1849 Ninth Street, Northwest, known as the Odd Fellows 


Building (J. A. 29, 46). He was assisted in the office by his ~ 


wife, Alice, and one Prince E. Williams (J. A. 29). One of 
the properties managed by this brokerage was the Tuxedo 
Apartments located at 1439 T Street, Northwest (J. A. 39). 
The appellant Williams was employed by the deceased in Feb- 
ruary or March, 1956, as janitor at the Tuxedo Apartments 
(J. A. 42). Williams also drove the deceased’s automobile and 
did small jobs for the deceased in return for additional com- 
pensation (J. A. 43,55). Williams sometimes would be in the 
deceased’s office as often as once a week (J. A. 44). The 
banking for the brokerage was done by the deceased, per- 
sonally (J. A. 41). 

As part of his compensation as Janitor of the Tuxedo Apart- 
ments, Williams was allowed to occupy a three-bedroom base- 
- ment apartment at the Tuxedo (J. A. 43, 91-92). Dorothy 
Clark lived in the apartment as William’s wife (J. A. 60, 122, 
130, 150, 171, 231). The appellant Lindsey McDaniel, also 
lived in that apartment—a fact not known to the deceased 
(J. A. 39). . 

Jackie Floyd regularly dated a waitress in the “A-1 Restau- 
rant”, named Sidney Calloway (J. A. 148, 153). However, on 
the evening of Friday, August 10th, Floyd made a date with 
the cashier of that restaurant, Lucille Miles (J. A. 153). Ap- 
pellants Williams and McDaniel were with Floyd at the res- 
taurant. Claudine Davis, visiting from out of town, was a 
friend of Lucille Miles, and present when Floyd and company 
arrived to take Lucille on the date (J. A. 118, 122). Claudine 
became the date of appellant McDaniel, and all five went out 
dating in appellant McDaniel’s automobile (J. A. 87, 122). 

The two appellants, the two women, and Floyd came to the 
basement apartment of the Tuxedo about 2:00 a. m. on Sat- 
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urday morning, August llth (J. A. 110). Dorothy Clark, 
“wife” of appellant Williams, jomed them at the apartment 
(J. A. 60). These six persons spent that morning, and the next 
two nights in the apartment (J. A. 81, 90). 

On arrival at the apartment the women separated from the 
-- three men, and thereafter jomed them in the bedroom reg- 
ularly occupied by appellant McDaniel (J. A. 111). After 
some preliminary conversations (J. A. 61), Floyd said “he 
needed some money” (J. A. 62). Both appellants were present 
(J. A. 62,111), and agreed they too needed money (J. A. 130). 
Floyd asked Williams if he knew “where he could get any 
money from” (J. A. 63). Williams responded “he knew where 
he could get a lot of money”; and Floyd and McDaniel in- 
quired “where” (J. A. 111). Williams answered, “a real es- 
tate * * * man which he worked for” (J. A. 63; Cf. J. A. 88, 
93,111). Floyd asked “where it was” (J. A. 63). “Williams 
told him how to get there, and he described where the office 
was” (J. A. 63). McDaniel said, “Well, how are we going to 
get it” (J. A.112). “Floyd said they would go in and take the 
money from the man” (J. A. 112); and, also said, “ ‘Say, Man, 


look at my hands. I never did a lick of work in my life, ’m a 
fighter’ ” (J.A. 112; cf. J. A. 131). 
Floyd asked Williams (J. A. 64): 


“# © * how many doors, was there a back door, and 
Williams said * * * he didn’t know whether it (sic) 
was a back door or not; he knew it (sic) was a front 
door * * * and he had to go up steps, up the steps or 

"either go up on the elevator to this office.” 
Williams said the office was on the second floor (J. A. 64). 

“Williams said that there was, I think it was a secre- 
tary office on one side of the office, Mr. Harris’s office, 
and there was another office on the other side which 2 
man, he had gone on vacation”. (J. A. 64). 


Floyd “said he would go up and knock Mr. Harris out, and for 
Williams and McDaniels (sic) to come up and tie him up and 
gag him” (J. A. 65). Williams “said he couldn’t go in there 
because the people knew him” (J. A. 112). Floyd said “that 
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he and Dan would go in and get the money” (J. A. 112). 
McDaniel said “he didn’t want to go if they were going to 
hurt the man. He said he didn’t want any part of it” (J. A. 
65). Floyd called MeDaniel “chicken”. Williams also said 
he wouldn’t participate in “anything that would hurt the old 
man” (J. A. 98-99). 

Both appellants thereafter agreed to go (J. A. 66, 101, 104). 
This agreement was made on Friday night “after they had 
planned it” (J. A. 106). Floyd was not the only man doing 
the “big talking” that morning (J. A. 130). The plan agreed 
upon was to be executed that same morning—Saturday. 
Williams said “he thinks that Mr. Harris usually be in his 
office around ten, * * * on a Saturday morning” (J. A. 66). 

In the daylight hours of Saturday morning, the three men 
discussed a telephone call (J. A. 66) and appellant Williams 
asked Claudine Davis to telephone “the office to find ont 
whether Mr. Harris was there or not” (J. A. 67, 113). Wil- 
liams dialed the telephone number. Claudine told Williams 
no one answered (J. A. 113). Walliams took the telephone, 
dialed another telephone number and inquired over the tele- 
phone “if his boss man still had his office open on Saturday, 
and then he said okay and hung up” (J. A. 113). The de- 
ceased’s office was normally open on Saturday; but, Saturday, 
August lith, was the “first Saturday” the office had been 
closed (J. A. 38). During the succeeding two days there were 
no further conversations or discussions regarding the plan to 
rob the deceased (J. A. 94,108). During this two-day interval 
an Army flare gun (known as a “Very pistol’, J. A. 32) was 
seen by Lucile Miles on a table in the room occupied by appel- 
lant MeDaniel* (J. A.95; ef. 99). 

Monday morning, August 13th, about $:30 a. m. (J. A. 30), 
the deceased left his home carrying numerous, identifiable, 
personal belongings, and a government cheek on which one 
Norwood was payee and endorsor (J. A. 33-38, 37). Prince 
E. Williams, the office employee of the deceased, was on vaca- 
tion in Atlantic City (J. A. 29). The deceased’s wife was at 
home home (J. 4 A.3%). ~ 

 ikppeitant McDaniel was a member of the armed services in the Korean 


War (J. A. 180). 
460835—58——2 
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Also on Monday morning, August 13th, there was another 
discussion among the two appellants and Floyd “about going 
to the building where the Harris Real Estate Office was located” 
(J.A. 128). Appellant Williams again asked Claudine to make 
@ telephone call for him, and he “dialed this same number, and 
he said if anyone * * * answered the phone, for me [Claudine] 
to ask if they had a room or apartment for rent.” Claudine 
did receive an answer and was told “to come into his office and 
make an application out.” Claudine told this to appellant 
* Wiliams (J. A. 117). 

After the telephone call (J. A. 118), Claudine, Lucille, appel- 
lants Williams and McDaniel, and Floyd were in the bedroom 
of MeDaniel (J. A. 67, 70, 114, 117). Floyd took one towel 
(J. A. $5) and tore it twice, into three pieces. Two of the 
pieces he put into one hip pocket, and the third piece of towel 
he put into his other hip pocket. He had two pieces of sash- 
type (J. A. 176) rope, and put a piece into each of his coat 
pockets (J. A. 67-70, 114-115). Floyd had obtained the 
Army flare gun (previously seen in appellant McDaniel’s 
reom—J. A. 95) from under the mattress of the bed used by 
himself (J. A. 115). Floyd then said “let’s go.” Williams 
“said that he couldn’t go in because they knew him. So 
{Filoyd] * * * said that he and Dan would goin.” Appellant 
Williams “was to stay in the car and drive * * * the car for a 
fast getaway (J. A. 115-116). “Then the three left” (J. A 
70). 

In about half an hour (J. A. 71, 116), appellants Williams 
and McDaniel returned to the basement apartment of the 
Tuxedo. When questioned, McDaniel answered that he did 
not know where Floyd was (J. A. 71, 116).- In some ten or 
- fifteen moments both appellants left the apartment together 
and were gone for some fifteen minutes or half an hour (J. A. 
72;:116). When they returned, they again questioned 
about Floyd and in response, appellant Williams stated Floyd 
“had killed Mr. Harris” (J. A. 74, 75), and if anyone wanted 
them, they would be out front watering the grass (J. A. 116). 

The deceased was discovered in his office by his wife about 
noon on Monday, August 13th (J. A. 30). The deceased was 
on the floor of his office bound with the sash ropes (J. A. 176) 
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and gagged with two of the three strips of toweling—which had 
been in the possession of Floyd (J. A. 31, 48, 69, 115, 185). 
Qne piece of the toweling was drawn through the mouth, 
double-knotted under the ear, and difficult to release (J. A. 
47). He was dead (J. A. 47). Death was the result of as- 
phyxia due to strangulation (J. A. 14), eaused by “something 
about the neck” (J. A. 14). There were no fingermarks on 
the neck (J. A. 15}. The flare gun was found on the scene 
(J. A. 31, 95, 115). 

About 10:00 or 10:30 a. m. that Monday morning Floyd had 
appeared at the home of the waitress from the “A-1 Res- 
taurant”, Sidney Calloway, and changed his clothes (J. A. 144, 
145). He had a gun and certain personal effects belonging to 
the deceased (J. A. 145, 33). He stayed in her presence until 
approximately 1:30 to 2:00 p. m. at which time they were 
walking about a bleck (J. A. 157) from her home and en- 
countered the two appellants in McDaniel’s automobile (J. A. 
147, 148). Floyd left Sidney Calloway and went with appel- 
lants (J. A. 147). He returned to Sidney about 3:30 p. m 


(J. A. 149). Appellants Williams and McDaniels were ar 
rested at the Tuxedo Apartments about 4:00 p.m. (J. A. 161). 
Floyd talked by telephone with Williams’ wife about 6:30 p. m. 
and immediately left Sidney Calloway and went to New York 
City (J. A. 150-151). He was arrested there the following day 
carrying certain of the deceased’s personal effects (J. A. 
163-166). 


Motion to suppress 


Prior to the third trial, for the first time, appellant’s moved 
the court to suppress and return a portion of a bath towei al- 
leged to have been illegally seized from them on August 13, 
1956, the day of the offenses charged in the indictment (J. A. 
9). A hearing was held (J. A. 222-2382; 167-172). Wil- 
hams testified he owned the piece of towel (J. A. 225). Me- 
Daniel testified he sublet from Williams the room where this 
segment of the towel was found (J. A. 223). 

Metropolitan police officer Carl A. Rudbeck, testified * he 
had seen both appellants in the Homicide Squad Office at 

*The “direct examination” of this witness on the motion was stipulated 
to be the testimony of the witness given at the prior trial (J. A. 168). 
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police headquarters; both were then under arrest. Rudbeck 
talked only to McDaniel, and “for a matter of possibly a min- 
ute” (J. A. 168). Rudbeck “was merely obtaining certain 
information as to his history, personal background * * * [to] 
be used to make up what we call a lmeup sheet * * * [which] 
is sent through the Identification Bureau” (J. A. 168). At.no 
time did he question McDaniel “with reference to articles or 
an{y] article that were used or found at the scene of the homo- 
cide” (J. A. 168-9). The officer did not then know that a 
towel had been used in the homocide (J. A. 169); and, had not 
been to the scene of the homocide (J. A. 169). 

Rudbeck was thereafter briefed by Sergeant Schwab—who 
was in charge of this homicide (J. A. 169-170). He learned 
that no one had “talked to the women who lived in the apart- 
ment with the two men who were being held in connection with 
the ease” (J. A. 170). Thereafter, he went to the basement 
of the Tuxedo Apartments “to interview those two women” 
(J. A. 170-171). He had no search warrant (J. A.170). He 
did not go to the apartment for the purpose of recovering any 
property (J. A. 171). 

Dorothy Clark, wife of appellant Williams, let Rudbeck 
into the basement apartment (J. A. 171): . 

“Dorothy Clark let me in the aparment. I talked 
to her and asked where the other girl was. She told 
me she was in the back bedroom. 

“T walked down a very short hall and the girl was 
sitting on the bed. She was reading a comic book and 
I asked her if she was Lucille Miles and she said she was 
and I talked to her to learn her connection with these 
two men and at the same time when I was standing 
there, I looked up to the ceiling. This is a basement 
apartment and the heating pipes are exposed. They 
drop below the ceiling probably two inches. There is 
about a two-inch space between the pipes and the ceil- 
ing and when I was standing there talking to her I ob- 
served a piece of white cloth rolled up on the pipe.” 


The piece of white cloth was significant to Rudbeck “because 
[he] * * * had learned at the homicide office there had been 
some toweling used in the case” (J. A. 172). There is no evi- 
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dence that prior to this discovery of the toweling Rudbeck had 
inquired of either of the two women “whether they had seen 
a towel” (J. A. 171).* 

On the motion to suppress the court found the officers went 
to the Tuxedo apartments for the purpose of interviewing the 
two women, and the piece of toweling was discovered without 
any search (J. A. 231). The entry was found to be lawful 
(J. A. 232). The general rule requiring a search warrant was 
concluded not to be applicable; rather, the exception to the 
rule was applicable: 


“e * * that if, without a search and without unlaw- 
ful entry into the premises, a contraband article or an 
article * * * which is needed by the police is seen in 
the premises, the police are not required to close their 
eyes and need not walk out and leave the article there” 
(J. A. 231-232). 


This pre-trial motion to suppress was denied (J. A. 232). Ex- 
ception to this ruling was “preserved” by appellants’ counsel 


during the course of the trial (J. A. 167). 

At the close of the evidence on behalf of the government, 
appellants rested without offering any evidence and moved for 
& judgment of acquittal. The court declined to hear argu- 
ment on the motion, and, instead, heard argument on the 
merits (J. A. 188; R. 380, 381). The court found guilt as to 
robbery, and no guilt as to the homicide (J. A. 213-219). Ap- 
pellants expressed no dissatisfaction with the ruling of the. 
court (Cf. J. A. 220). These appeals followed (J. A. 6-7). 


* The piece of toweling discovered by Rudbeck “mated-with” the two pieces 
of toweling used to gag the deceased and found at the scene of the homi- 
cide (J. A. 172, 185). The court as trier of fact stated it would be required 
to “speculate” that this third piece of toweling was returned by McDaniel 
or Williams to the Tuxedo Apartments from the scene of the crime im- 
mediately after the crime. The court stated an equally consistent inference 
was that this third piece of toweling passed from Floyd to Williams or 
McDaniel after the crime at their 2 p. m. meeting. Therefore, the court 
rejected the possible inference that the towel evidenced the presence of 
either appellant at the scene when the crime was committed (J. A. 19%, 
208-210, 215-216, 219). 
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STATUTES INVOLVED 


Title 22 District of Columbia Code Section 105 (31 Stat. 
1337): . 
PERSONS ADVISING, INCITING, OR CONNIVING AT CRIMINAL 
OFFENSE TO BE CHARGED AS PRINCIPALS 


“In prosecutions for any criminal offense all persons 
advising, inciting, or conniving at the offense, or aid- 
ing or abetting the principal offender, shall be charged 
as principals and not as accessories, the intent of this 
section being that as to all accessories before the fact 
the law heretofore applicable in cases of misdemeanor 
only shall apply to all crimes, whatever the punishment 
may be.” 
Title 18 United States Code Section 2 (65 Stat. 717): 


PRINCIPALS 


“(a) Whoever commits an offense against the United 
States or aids, abets, counsels, commands, induces or 


procures its commission, is punishable as a principal. 
“(b) Whoever wilfully causes an act to be done which 
if directly performed by him or another would be an 
offense against the United States, is punishable as a 
principal.” 
Title 22 District of Columbia Code Section 2901 (31 Stat. 
1322): 


“Whoever by force or violence, whether against re- 

sistance or by sudden or stealthy seizure or snatching, 

: or by putting in fear, shall take from the person or 

immediate actual possession of another anything of 

value, is guilty of robbery, and any person convicted 

thereof shall suffer imprisonment for not less than six 
months nor more than fifteen years.” 


Title 22 District of Columbia Code Section 2401 (54 Stat. 
347): 
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MURDER IN THE FIRST DEGREE—PURPOSEFUL EILLING— 
KILLING WHILE PERPETRATING CERTAIN CRIMES 


“Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and pre- 
meditated malice or by means of poison, or in perpe- 
trating or attempting to perpetrate any offense punish- 
able by imprisonment in the penitentiary, or without 
purpose so to do kills another in perpetrating or in at- 
tempting to perpetrate any arson, as defined in section 
22-401 or 22-402 of this Code, rape, mayhem, robbery, 
or kidnapping, or in perpetrating or in attempting to 
perpetrate any housebreaking while armed with or us- 
ing a dangerous weapon, is guilty of murder in the first 


SUMMARY OF ARGUMENT . 


Officer Rudbeck did not go to the apartment for the purpose 
of recovering any property. He approached the door of the 
basement apartment without trespass for the purpose of talk- 
ing to the two women living with appellants at the place where © 
appellants had been arrested a short time earlier. Dorothy 
Clark, described as the wife of appellant Williams, lawfully 
admitted the officer into the basement apartment and shortly 
thereafter directed him to the rear bedroom where Lucille Miles. 
was present. The piece of toweling was between the ceiling 
- and a pipe in plain view of the officer as he talked to Lucille 
Miles. This discovery of the toweling was lawful. In any 
event, the introduction of the toweling in evidence at the trial 
had significance only to the felony-murder charge of which 
both appellants were acquitted. If error, there was no 
prejudice. 

Both appellants were “big talkers” (J. A. 130) and active 
planners in thisrobbery. Williams furnished the facts essential 
to the plan, and shelter during the two days intervening; and, 
on both Saturday and Monday mornings actively ascertained 
the absence and subsequent presence of the deceased at the 
scene of the crime. McDaniel maintained his association dur- . 
ing the two intervening days; and, furnished the automotive 
transportation, and the Very pistol—later found with the body 
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of the deceased. At the time the three men left the apartment 
of Williams, the plan called for Floyd and McDaniel to “go in”, 
and Williams (because he was known) to “stay in the car and 
drive * * * thecarfora fast getaway” (J.A.115-116). Both 
appellants left the apartment with Floyd in furtherance of this 
plan. Within minutes after the crimes, both appellants knew 
that Floyd had killed the deceased. This evidence demon- 
strates the guilt of appellants of robbery under the aider and 
abettor statute. 

The indictment charged robbery and felony-murder in sep- 
arate counts. Appellants were acquitted of the felony-murder. 
The fact of the acquittals does not require reversal of the con- 
victions for robbery. The finder of fact is not required to be 
consistent as between the verdicts rendered on several counts 
of an indictment. 


ARGUMENT I 
Suppression of the piece of toweling was properly denied 


The District Court denied the motion to suppress the 
segment of toweling on the finding that the entry by Officer 


Rudbeck into the basement apartment of the Tuxedo Apart- 
ments was lawful, and the officer was not required by law to 
close his eyes to the toweling which he saw in plain sight 
{J. A. 2382). Appellant argues (Br. p. 12): 
“The fallacy in the Court’s reasoning is patent on 
the record for initially there was an unlawful entry in 
that both appellants did not consent to the search.” 


Whether this argument be construed as an attack based on 
fact or on law, it is without merit. 

_ ‘The record shows that Officer Rudbeck went to the apart- 
ment “To interview those two women” (J. A. 171), Dorothy 
Clark and Lucille Miles.(J. A. 170); and, that “Dorothy Clark 
let * * * [him] in the apartment” (J. A. 171). The officer 
“talked to her and asked where the other girl was”. Dorothy 
Clark said “she was in the back bedroom”. Officer Rudbeck 
“walked down a very short hall and the [Miles] girl was sit- 
ting on the bed”. (J.A.171). It is clear the police did not 
go to the apartment for the purpose of recovering any prop- 
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erty (J. A. 171). No unlawful entry appears on the face of 
these uncontradicted facts. 

On the legal implications of these facts, the case of Kenneth 
I. Lee v. United States, 95 U.S. App. D. C. 156, 221 F. 2d 29, 
30 (1954) is pertinent. The police received information that 
jewelry was being offered for sale by Lee, and a meeting, os- 
tensibly for the purchase of such jewelry, was arranged by the 
police. Upon approaching Lee’s automobile, the police ordered 
him out into the street and “patted-down” his person. This 
Court stated: | 


“The officers had no warrant, however, they clearly 
had the right, indeed it was their duty investigating a 
murder and with the information upon which they 
acted, to approach, confront and interrogate the accused. 
Ellison v. United States, 93 U.S. App. D. C. 1, 206 F. 
2d 476 (D. C. Cir. 1953); Fisher v. United States, 92 
U.S. App. D. C. 247, 205 F. 2d 702 (D. C. Cir. 1953) 
cert. denied, 346 U.S. 872 (1953).” 


It is clear from the facts of this case that the information pos- 
sessed by the police concerned Lee only insofar as Lee might 
be expected to give information connecting the jewelry with 
the murder. Lee was considered to be a material witness—as 
were Dorothy Clark and Lucille Miles in the instant case. The 
police may lawfully “approach, confront and interrogate” such 
material witnesses if no trespass was committed in so doing. 

Officer Rudbeck committed no trespass in traversing the pub- 
lic passageways en route through the building to the door of 
the basement apartment of the Tuxedo Apartments. 

“This case falls within established and familiar gen- 
eral principles, which need not be elaborated [footnote 
citing cases omitted]. The entry into the public valet 
and shoeshine shop was legal * * * standing in a place 
open to the public the officers saw a felony being com- 
mitted. * * * The arrest and the seizure were legal.” 
Fisher v. United States, 92 U. S. App. D. C. 247, 205 
F. 2d 702, 703 (1953), cert. denied, 346 U.S. 872. 


In Ellison v. United States, 93 U.S. App. D. C. 1, 206 F. 2d 
476, 479 (1953) Ellison was suspected of housebreaking and 
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larceny of commercial narcotics. Police went to the front door 
of Ellison’s home and Ellison’s mother answered the door and 
subsequently admitted the officers into the house for the pur- 
pose of proceeding to the bedroom occupied by Ellison. Re- 
garding the entrance allowed by Ellison’s mother, this Court 
stated: : 
“This brings us to appellant’s remaining contentions: 
that the entry into the house was an invasion of his 
rights. Here, too, we must rule against him. If there 
was probable cause to make an arrest—as we hold there 
was—there was justification for at least the peaceable 
entry which was here made. Martm v. United States, 
4 Cir., 1950, 183 F. 2d 436, cert denied 340 U. S. 904, 
71 S. Ct. 280, 95 L. Ed. 654; Morton v. United States, 
1945, 79 U. S. App. D. C. 329, 147 F. 2d 28, cert. denied 
324 U. S. 875, 65 S. Ct. 1015, 89 L. Ed. 1428.” 


In the instant case “Dorothy Clark let [Officer Rudbeck] * * * 
in the apartment” (R. 327). See Jennings v. United States, 
—— U.S. App. D. C. ——, 247 F. 2d 784, 785 (1957). 

This entry through the threshold of the basement apart- 
ment was legal and not a trespass. Dorothy Clark was living 
in the apartment (J. A. 60, 122, 130, 150, 171, 231). Of 
eourse, the owner-occupant may validly allow such entry. 
Woodward v. United States, —— U.S. App. D. C. ——, —— 
F. 24 —— (Appeal No. 14,061, decided January 2, 1958). 


“The law does not prohibit every entry, without a 
warrant, into a hotel room. Circumstances might make 
exceptions and certainly implied or express permission 
is given to such persons as maids, janitors or repairman 
in the performance of their duties.” United States v. 
Jeffers, 3A2 U.S. 48, 51, 96 L. Ed. 59, 72S. Ct. 93 (1951). 


See also Reszutek v. United States, 147 F. 2d.142 (2d Cir. 
1945) (Superintendent of a six family house). All persons 
having rights of use and occupation of premises may allow such 
entries by police officers. 31 A. L. R. 2d 1078, 1082, 1086, 
1091. No exception is made of a wife or girl friend. Stein 
y. United States, 166 F. 2d 851 (9th Cir. 1948), cert. denied, 
334 U.S. 844; United States v. Best, 76 F. Supp. 857 (D. C. 
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Mass. 1948); United States v. Sergio, 21 F. Supp. 553 (D. C. 
N. Y. 1937); State v. Cairo, 74 R. I. 377, 60 A. 2d 841, 847 
(1948), or other relative of an accused, 7.e.a mother. Ellison 
v. United States, supra.” 

The entry of Officer Rudbeck which was permitted by 
Dorothy Clark concerned the private affairs of Dorothy. 
The purpose of Rudbeck in making the entry was to apprise 
himself of Dorothy’s knowledge of facts. The interests of 
appellants were not directly affected by the act of Dorothy 
Clark in allowing the entry. The appellants could be con- 
cerned only with what Dorothy Clark might tell the officer 
after the entry. Discovery of the piece of toweling was an 
unexpected event collateral to the purpose with which the 
entry was conceived by Rudbeck and permitted by Dorothy 
Clark. 

It is apparent from the record the premises were not 
searched by the officer, and that his presence therein remained 
consistent with his original purpose to talk to the two women, 
and, therefore, with the ostensible purpose for which Dorothy 
Clark admitted him into and through the apartment. The 
piece of toweling was in the unobstructed view of the officer 
as he talked to Lucille Miles in the rear bedroom of the apart- 
ment (J. A. 171-172). It is not a search to observe that which 
is open and patent.* Bell v. United States, —— U.S. App. 
D. C. ——, —— F. 2d —— (No. 13684), decided January 23, 
1958). “Law enforcement is difficult enough without requir- 
ing 8 police officer to free his mind of clues lying flatly before 
him” Ellison v. United Stdtes, supra. See also Cradle v. 
United States, 85 U. S. App. D. C. 315, 316, 178 F. 2d 962 
(1949). “The eye cannot commit the trespass condemned by 
the Fourth Amendment.” McDonald v. United States, 335 


* The incarceration of appellants is immaterial. United States v.. Walker, 
190 F. 2d 481, 483 (2d Cir. 1951), cert. denied, 342 U. S. 868; State v. Fow- 
ler, 172 N. C. 905, 90 S. E. 408, 409, 410-412 (1916). 

*The District Court appropriately cited the following cases: Smith v. 
United States, 2 F. 2d 715 (4th Cir. 1924); United States v. Strickland, 
62 F. Supp. 468, 471 (D. C. S..C. 1945); Ferrell v. Commonwealth, 204 
Ky. 548, 549, 264 S. W. 1078 (1924); State v. Miller, 121 Wash. 158, 154, 
209 Pac. 9 (1922). 
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U. S. 451, 454, 93 L. E. d. 153, 69 S. Ct. 191 (1948)? The 
Piece of toweling was legally discovered and acquired. 

However, appellants say they did not consent to any ac- 
quisition of the toweling.” The answer to this contention is 
found in the Ellison case, supra, when, after reviewing the 
entry there permitted by Ellison’s mother, this Court stated 
(206 F. 2d at 479): 


“There is no need to determine whether consent was 
given: here the entry was proper regardless of 
consent *.” 

2 2 2 # # 

“* Jndd v. United States, 1951, 89 U. S. App. D. C. 64, 190 F. 2a 
€49, and Nuesiein v. District of Columbia, 1940, 73 App. D. C. 85, 
115 F. 2d 690, relied on by appellant are therefore not relevant.” 

The Judd case, supra, is inappropriately cited by appellant 
in the instant case (Brief, p. 12).- The motion to suppress 
was properly denied. 

Appellants also argue (as they must do) that the admission 
of the piece of toweling acquired by Officer Rudbeck into 


evidence at the trial was prejudicial to appellants (Brief, p. 
14). It is clear the District Court, as trier of fact, ruled that 
the evidence was limited soiely to appellants’ participation m 
the planning of this robbery, and that the evidence did not 
disclose appeliants’ presence at the scene of the crime. (J. A. 


° Appellant cites McDonald, supra, in support of his statements regard- 

ing the absence of a warrant (Brief, pp. 10, 11, 14). However, United 
States v. Rabinowitz, 339 U. S. 56, 66, 94 LEd. 638, 70 S. Ct. 480 (1950) 
overruled certain cases and held the relevant test for determining the 
reasonableness of a search “is not whether i is reasonable to procure 
@ search warrant but whether the search was reasonable.” The dissent- 
ing opinion in Rabinowitz notes that the “underlying principle” in Mc- 
Donald, supra, was thus overruled (339 U. S. at p. &). 

* Appellants state (Brief, p. 13) : “In this case there was both an fliegal 
arrest resulting in the apprehension of the two appellants and their con- 
finement in Homicide (sic) and a subsequent illegal search and seizure.” 
The search was valid on grounds independent of the validity of the arrest, 
as shown above. Hence, the validity of the arrest is net a proper inquiry, 
Sheehan v. Huff, 78 U. S. App. D. C. $91, 142 F. 2d &1 (1944). 

= Appeliant also cites Williams v. United States, 99 U. S. App. D. C. 161, 
27 *F. 2d 789 (1956). That case had to do with the question of standing 
to make the motion in view of Williams’ prior disclaimers of ownership. 
Standing is not contested in the instant appeal. 
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197, 198, 210, 215, 216, 219). On this basis, the court found 
no-guilt as to the homicide in the perpetration of the robbery 
. (J. A. 219). Appellant argues this piece of toweling “was 
the only evidence which in any way linked the appellants to 
the crime other than the alleged conversations” (Brief, p. 14). 
He questions corroboration of the testimony of Dorothy Clark 
and Lucille Miles. It suffices to say that this third piece of 
toweling was cumulative of the corroboration supplied inter 
alia, by the other two pieces of the same towel found as a gag 
on the deceased, and also by the presence of the Army flare 
gun (a Very pistol) at the scene. The piece of toweling re- 
covered from the apartment had significance only through the 
efforts of the prosecution to convict appellants of the homi- 
cide. The findings of fact by the court renders the admis- 
sibility of the toweling 2 moot issue not prejudicial to 
appellants. 
m 


Guilt of robbery under the aider and abettor statutes is 
clearly shown by the evidence 


The trial count as trier of fact found each appellant guilty 
of robbery as an “accessory before the fact” because the “evi- 
dence shows that McDaniel and Williams participated in plan- 
ning the robbery and that they left the place of abode oceu- 
pied by the three defendants presumably with intent to com- 
mit the robbery” (J. A. 215). Appellants argue (Brief, p. 
15): 

“The most that could be said of the Government evi- 
dence was that appellants acquiesced and listened to a 
conversation by Floyd in the early morning hours of 
Saturday, August 11th, about a purported robbery but 
no further evidence showing any overt act by them was 
introduced by the Government.” 


They reiterate: “The record makes it abundantly clear 
that * * * there was nothing but tacit acquiescence in the 
conversations of early Saturday morning to connect the appel- 
lants with the crime” (Brief, p. 18). Contrary to these alle- 
gations, clear and uncontradicted evidence showed active par- 
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ticipation of appellants in the initiation, detailed planning, 
and initial stages of the execution of this robbery; thus prov- 
ing guilt under the aider and abettor statutes.* 

Under Title 22, Section 105 of the District of Columbia Code 
anyone “advising, inciting, or conniving at the offense, or aid- 
ing and abetting the principal offender” may be found guilty as 
principal. The intent was to include all “accessories before 
the fact”. Ibid. Title 18, Section 2 of the United States 
Code permits the same result as to any person who “aids, abets, 

counsels, commands, induces or procures” commission of an 
- offense. “Aiding and abetting rests on a broader base [than 
@ conspiracy | ; it states a rule of criminal responsibility for acts 
which one assists another in performing” Nye and Nissen v. 
United States, 336 U. S. 613, 620, 93 L. Ed. 919, 69 S. Ct. 766 
(1949). Resort must be had to the common law for defini- 
tions of the terms of the statutes. Morez v. United States, 127 
F. 2d 827, 830-831 (6th Cir. 1942); United States v. Peoni, 
100 F. 2d 401, 402 (2d Cir. 1938). For mechanical purposes 
the phrase “aiding and abetting” is sometimes distinguished 

from the phrase “accessory before the fact” by presence at or 
absence from the scene of the offense. Ibid. The require- 
ment under either concept is that the accused “ ‘in some sort 
associate himself with the venture, that he participate in it as 


_ 3 As a separate point in this brief (pp. 14-17) appellants argue for the 
insufficiency of the evidence of guilt in the two prior trials and conciude 
the doctrine of “double and triple jeopardy” are applicable. It suffices to 
say that mistrials are an “inescapable element” of constitutional due proc- 
ess. Hidden v. United States, 204 F. 2d 838 (6th Cir. 1953). See Green 
v. United States, 355 U. S. 184, 188, —— L. Ed. ——, —— 8. Ct. —— 
(1957). In any event, appellants acknowledge the evidence in this third 
trial was “identical” with the evidence of record in the other trials (Brief, 
p. 15). Thus, appellate review of the sufficiency of the evidence in this 
third trial is sufficient for all purposes, regardless of prior jeopardy. Fur- 
ther, appellants have not made the proceedings in the initial two trials a 
part of the record in this appeal, and the issue of erroneous prior jeopardy 
‘cannot be tested on the present record. 

@ue * * the count was dominated by the notion that the co-defendants 
did not aid and abet Johnson if they actually did not share in the making 
of his false [income tax] return on each March 15th. The nub of the 
matter is that they aided and abetted if they consciously were parties to 
the concealment of his interest in these gambling clubs of which they them- 
selves pretended to be proprietors.” United States v. Johnson, $19 U. 8. 
50S, 518, 87 L. Ed. 1546, 68 S. Ct. 1233 (1943). 
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something that he wishes to bring about, that he seek by his 
action to make it succeed’ L. Hand, J. in United States v. 
Peon, 100 F. 2d 401, 402”. Nye and Nissen v. United States, 
supra, 336 U.S. at p.619. Active planning in the offense sat- 
isfies the requirement. Ladrey v. United States, 81 U.S. App. 
D. C. 127, 155 F. 2d 417 (1946); Mazey v. United States, 30 
App. D. C. 63 (1907). See also May v. United States, 84 U.S. 
App. D. C. 233, 175 F. 2d 994 (1949). 

The evidence in this case abundantly demonstrates the 
guilt of each appellant as aider and abettor to Floyd in the 
robbery of the deceased. Early Saturday morning when Floyd 
said he needed some money, both appellants voiced the fact 
they also had the same need (R. 249). When appellant 
Williams made the statement he knew where they could 
satisfy their needs, appellant McDaniel as well as Floyd 
inquired “where” (R. 214). Appellant Williams furnished 
the location, and appellant McDaniel “said ‘Well, how are 
we going to get it?” (J. A. 112). Floyd clearly revealed to 
appellants the violence which was a part of his own nature, 
and the explicit violence by which he proposed to obtain 
money from the deceased (J. A. 112, 131, 65). Neither ap- 
pellant effectuated any withdrawal from the plan made by 
Floyd on the basis of facts furnished by appellant Williams 
(J. A. 65, 98, 66, 104). This Saturday morning all three men, 
including both of the appellants, were “big talking” (J. A. 
130). 

Subsequently on that Saturday morning, both appellants and 
Floyd had a discussion relative to a telephone call (J. A. 
66). Appellant Williams activated the discussion of the 
three men by having Claudine Davis telephone the office of the 
deceased (J. A. 67, 113). During the two days prior to 
Monday appellant McDaniel possessed the Very pistol (J. A. 
95; Cf. J. A. 99). This same pistol was in the possession of 
Floyd on Monday morning (J. A. 115). Even after the 
mature reflection permitted by the intervening two days, 
neither appellant severed his association with Floyd nor with 
the plan innovated Saturday morning. 

On Monday morning all three men further discussed the 
robbery (J. A. 128). Appellant Williams again implemented 
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the plan by having Claudine Davis ascertain the presence of 
the deceased at his office (J. A. 117). The tearing of the 
towel and the pocketing of the toweling, rope and Very pistol 
by Floyd revealed the seriousness of the situation (J. A. 130, 
137). The plan called for appellant McDaniel and Floyd to 
“go m”. Appellant Williams was to “stay in the car and drive 
* * * the car for a fast getaway” (J. A: 115-116). The car was 
owned by appellant McDaniel (J. A.'87, 122, 147, 148). The 
two appellants left the apartment in the company of Floyd and 
in apparent agreement with Floyd concerning this plan of 
robbery and the manner of its execution (R. 70, 116). 

Williams and McDaniel returned within a half-hour (J. A. - 
71, 116). Shortly thereafter, they revealed knowledge that 
the deceased was dead at the hands of Floyd (J. A. 74-75). 
One piece of the toweling was subsequently found in the room 
of the apartment occupied by McDaniel (J. A. 172).* That 
afternoon both appellants voluntarily placed themselves in the 
presence and companionship of Floyd (J. A. 147-148). The 
record amply supports a finding of the participation and as- 
sociation of appellants in the robbery as something they ac- 
tively sought to make successful. Nye and Nissen, supra; 
United States v. Johnson, supra; Curley v. United States, 81 
U.S. App. D. C. 389, 160 F. 2d 229 (1947), cert. denied 67 
$. Ct. 1511. 


“3¢ contrary to argument L pp. 12-17, supra, this court should find 
the toweling was prejudicial but propertly admitted, the discovery of 
this toweling in appellant McDaniel’s room might indicate Floyd had 


damaging to McDaniel, and the implications of this self-sustaining fact 
encompass and go beyond the matter of the towel hidden in McDaniel’s 
room. See Berry v. United States, —— U. 8. App. D. C. ——, —— F. 2d —— 
{Appeal No. 14080, decided March 13, 1958). 
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on the felony-murder count of the indictment 
reversal of the conviction on the robbery 


Appellants argue to the effect that because the trial count 
as trier of fact acquitted them of the felony-murder, then this 
Court of Appeals should order them acquitted of the felony— 
in disregard of the guilty verdict-as to count three of the in- 
dictment (Br. pp. i, 10, 18, 21). There was ample evidence 
of appellants’ guilt of robbery under the aider and abettor 
statutes (Argument II, supra). Appellants’ argument re- 
duces itself to a claim that the trier of fact must be consistent 
as between the several verdicts rendered on the multiple counts 
of an indictment. Their claim is without merit for it is clear 
that inconsistent verdicts afford no ground for relief’ even 
though the inconsistency can be explained by no rational con- 
siderations. American Medical Association v. United States, 
76 U.S. App. D. C. 70, 89, 180 F. 2d 233 (1942) aff'd. 317 
U.S. 519 (1943). 

Appellants seek support stating (Br. p. 18): 


“This Court in Green v. United States reversed the 
arson conviction of the appellant under the murder fel- 
ony statute where he had been convicted of second de- 
gree murder when this Court found from the evidence 
that there was no theory under the evidence presented 
that would have justified a verdict of second degree 
murder. In other words the appellant was either guilty 
of first degree murder and to be sentenced to death or 
entitled to a not guilty verdict. The situation is anal- 
ogous in this record.” [Emphasis supplied.] 

The conclusion that these appeals are “analogous” to Green 
v. United States, 98 U.S. App. D. C. 413, 236 F. 2d 708 (1956) 
revs'd. 355 U.S. 184 (1957)** can be supported only upon the.» 


™ See also Green v. United States, 95 U. S. App. D. C. 45, 218 F. 2d 856 
(1935). 
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misconception that appellants were found guilty of man- 
slaughter or second degree murder. To the contrary, appel- 
lants were not found guilty of any form of homicide. Even 
appellants’ premise is erroneous in stating “the arson convic- 
tion” of Green was reversed. The arson conviction of Green 
was never appealed. IJbid., 236 F. 2d at 709, 712; and, 355 
U. S. at 186, 199.- Green served the sentence imposed on the 
arson conviction. The latter fact is the sole pertinent simi- 
larity which will ever exist between these cases. 

In analyzing the facts of their cases, appellants argue (Br. 
p. 19): 

“If once the appellants did any act which aided and 
abetted in the perpetration of the robbery they were 
under the District of Columbia Code a principal and 
were responsible for all acts committed in furtherance 
of the felony which in this case was death.” 


They suggest no such act (even though belated non-jeopardiz- 
ing confessions might bolster these arguments as well as their 
conscience). In the trial, the prosecutor argued for a finding 
that such acts existed. The court rejected the argument say- 
ing the evidence which supported it was speculative in that 
the evidence was equally susceptible of the view that appel- 
lants never made their way with Floyd, the third defendant, 
to the scene of the homocide (J. A. 197, 198, 209, 215-217, 
219).7° 

The inability of appellants to understand why they are to 
serve specific sentences of incarceration for a limited time, 
and are not free entirely or, in the alternative, awaiting ex- 
ecution in a death cell, arises from their failure to appreciate 
the ruling of the trial court in their favor. The court held 
that participation in the enterprise limited to planning, was 
not sufficient to make appellants guilty of felony murder. 
The Court relied on United States v. Burr, 8 U. S. (4 Cranch) 
470, 492, 2 L. Ed 684 (1807), the treason trial of the infamous 
Aaron Burr, for the proposition that an accomplice in that case 
could not be guilty of the treason if not present when and 
where the treasonable acts were performed—Blennerhassett’s 


* See £. n. 6, p. 9, supra, 
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Island (R. 445). Cf. Commonwealth v. Knapp, 9 Mass. 
(Pickering Reports) 496, 517 (1829). The court also referred . 
to the more recent case of Boyd v. United States, 142 U. S. 
450, 455, 35 L. Ed. 1077, 12 S. Ct. 292 (1892): 


“e © © when 2 number of persons agree to and enter 
upon the commission of the crime of robbery, and a 
person is killed, who is an innocent person, in the ex- 
ecution of that purpose to rob, all the parties who 
have so entered into the agreement and enter into the 
execution of the purpose to rob are equally responsible. 
The pistol or gun fired is the pistol-or gun of each and 
every one of them. There are other crimes of a like 

- character, and the law, I say, draws this distinction, 
and bases it upon a just ground. It says that any crime 
which, from its nature and the way it is usually com-. 
mitted, will necessarily or probably or reasonably en- 
danger a human life is a crime that, if a number of 
persons agree to commit, and enter upon the commis- 
sion of, will involve them all in the consequences that 
ensue.” 


The court held the requirements of the cited cases were not 
satisfied by the evidence in this case. Whether the correct ™ 
principle of law was applied or not, appellants were not preju- 
diced by a conclusion the reverse of which, if applied, would 
have required forfeiture of their lives. In its present posture, 
the most that can be said is that inconsistent verdicts were 
rendered—and afford appellants no relief. American Medical 
Association v. United States, supra. 
CONCLUSION 7 
Wherefore it is respectfully submitted that the judgment of ' _ 
the District Court as to each appellant be affirmed. : 
Oxtver GascH, 
Unated States Attorney. 
Lewis CarRoLt, 
Freprerick G. SmIrTHson, 


Car. W. BELCHER, 
Assistant United States Attorneys. 


* Cf. United States v. Johnson, f. n. 13, p. 18, supra. 
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